RULES OF PROCEDURE

ZONING BOARD OF ADJUSTMENT

TOWN OF WEDDINGTON

NORTH CAROLINA

I. GENERAL RULES

The Zoning Board of Adjustment (hereinafter referred to as the “Board”) shall be governed by the terms of Chapter 160A, Article 19, Part 3 of the General Statutes of North Carolina and by the Town of Weddington Code of Ordinances (Sec. 58-231 through Sec. 58-238).  All members of the Board shall thoroughly familiarize themselves with these laws.

II. OFFICERS AND DUTIES

A. APPOINTMENTS

The Board of Adjustment shall consist of five (5) regular members who are residents of the Town of Weddington and shall be appointed by the Town Council.  In addition, two (2) alternate members shall serve on the Board of Adjustment, both residents of the Town of Weddington.  Alternate members shall serve in the absence for any cause of any regular member.  Initial appointment of the regular members shall be as follows:  Three regular members and one alternate member appointed by the Town Council for terms to expire on December 31, 1987, and two regular members and one alternate member appointed by the Town Council for terms to expire on December 31, 1989.  Thereafter, all members and alternate members shall be appointed by the Town Council for terms of four years each. Any vacancy in the membership shall be filled for the unexpired term in the same manner as the initial appointment.  Members shall serve without pay but may be reimbursed for any expenses incurred while representing the Board.  Such alternate members while attending any meeting of the Board of Adjustment and serving in the absence of any regular member shall have and may exercise all the powers and duties of such regular member.

The alternate members of the Board shall be requested to attend all meetings and shall be able to cast a vote when a regular member of the Board is absent or if any Board member is excused for a conflict of interest.  At no time shall there be more than five (5) members deliberating on a case or casting votes on any issue upon which a public hearing was held.  All voting members shall have equal voting privileges on all matters coming before the Board.

One alternate member shall be designated by the Chairman of the Board as Alternate “A” and the other alternate member as Alternate “B”.  Alternate A shall serve as the alternate for the first hearing in the calendar year which requires an alternate.  Alternate B for the second hearing which requires an alternate, etc., rotating in this fashion.  In the absence of (or otherwise inability to serve) the designated alternate, the other alternate shall serve.  If two alternates are required then both shall serve.  Before entering upon the duties of a Board member, each member shall take and subscribe to the following oath:

“I, ……, do solemnly swear (or affirm) that I will support and maintain the Constitution and laws of the United States, and the Constitution and laws of North Carolina not inconsistent therewith, and that I will faithfully discharge the duties of my office as member of the Town of Weddington Zoning Board of  Adjustment, so help me God.”

B. ELECTIONS

A Chairman and a Vice-Chairman shall be elected by the Board members, including the alternates.  Each officer shall serve for a one (1) year term but may be elected by the Board membership for successive terms to the same office.  Annually, at a meeting to be held in the month of January, a Chairman and Vice-Chairman shall be elected.  Each officer shall serve until relieved of the duties as herein provided.

C. DUTIES

The Chairman shall decide upon all points of order and procedure, subject to these rules, unless directed otherwise by a majority of the Board in session at the time.

The Chairman shall appoint any committees found necessary to investigate any matters before the Board.  The Vice-Chairman shall serve as acting chairman in the absence of the Chairman, and at such times he shall have the same powers and duties as the Chairman.

D. SECRETARY

The Town Clerk shall be the Secretary to the Board of Adjustment.  The Secretary, subject to the direction of the Chairman and the Board, shall keep all records, shall conduct all correspondence of the Board, shall arrange for all public notices required to be given, shall notify members of pending meetings and their agenda, shall notify parties to cases before the Board of its decision on such cases, and shall generally supervise the minutes of every meeting of the Board. The Secretary shall keep in a permanent volume the minutes of every meeting of the Board.  These shall show the record of all important facts pertaining to each meeting and hearing, every resolution acted upon by the Board, and all votes of members of the Board upon any resolution or upon the final determination of any question, indicating the names of members, how they voted, or if they were absent or failed to vote.  The Secretary shall not be eligible to vote upon any matter.

III. RULES OF CONDUCT FOR MEMBERS

A. Members of the Board may be removed for cause, including violation of the rules, on hearing and vote of a majority of the remaining members of the Board.

B. In order for the Board to carry out its duties and responsibilities, it is necessary for all members to attend the meetings.  If any regular member is absent for two (2) consecutive meetings or hearings, the Chairman may direct the Secretary to notify such member in writing of his absences and if such member fails to attend the next meeting or hearing, the Board of Adjustment may, by a majority vote of the remaining members, request that the position be vacated and also request that a replacement be made.

C.   Any member of the board who declares that a potential conflict of interest may exist with respect to any petition or application before the board may be excused and replaced by an alternate.  Impermissible conflicts include, but are not limited to, a member having a fixed opinion prior to hearing the matter that is not susceptible to change, undisclosed ex parte communications, a close familial, business or other associational relationship with an affected person, or a financial interest in the outcome of the matter. A member of the Board may raise the question of conflict of interest of another member regarding a specific issue that is before the Board.  A majority vote of those regular members without such conflict shall determine if such conflict does exist.  In the event a regular member disqualifies himself, or is asked by a majority of the remaining regular members to disqualify himself, he shall be replaced by an alternate member for that business associated with the conflict of interest.

D. No Board member shall vote on any matter deciding an application or appeal unless he attests to having either attended the public hearing on that application or appeal or read the record from the public hearing.

E. No Board member shall discuss any case with any parties thereto prior to the public hearing on that case; provided however, that members may receive and/or seek information pertaining to the case from any other member of the Board, its Secretary (the Town Clerk), Zoning Administrator or Planner prior to the hearing.  To the extent ex parte communications occur, they must be disclosed prior to the public hearing. 

F. Members of the Board will not express individual opinions on the proper judgment of any case with any parties thereto prior to its determination of that case.

IV. MEETINGS

A. Meetings, The Board shall meet in January and as needed, generally on the fourth Monday of the month at 7:00 PM in the Town Hall; provided that meetings may be held at any other convenient place in the Town if directed by the Chairman in advance of the meeting.  Each member (including the alternate members) shall be notified of each meeting by the Secretary to the Board.  However, prior to convening the Board of Adjustment, the Planning Board Chairman may convene the Planning Board promptly at 7:00 PM and conduct Planning Board business or continue or adjourn the Planning Board in order that the Board of Adjustment may be convened.

B. Special Meetings. Special meetings of the Board may be called at any time by the Chairman.  At least forty-eight (48) hours written notice of the time and place of the special meetings shall be given by the Secretary or by the Chairman to each member of the Board including the alternate members.

C. Quorum. The Board shall not conduct a hearing on an appeal from a decision, an order, a requirement or other determination of the Zoning Administrator, an appeal that requires interpretation by the Zoning Administrator, or on an application for a variance when there are less than four (4) members present.  A simple majority (3 members) of the entire regular membership of the Board is required for other votes taken by the Board for which a quasi-judicial hearing is not necessary.

D. Conduct of Meetings and Hearings. All meetings shall be open to the public.  The order of business shall be as follows:

a) determination of a quorum

b) approval of minutes of the previous meeting

c) hearing of cases and consideration and determination of cases heard

d) committee reports if applicable

e) old business

f) new business

V. APPEALS, APPLICATIONS, PUBLIC HEARINGS

A. Types of Appeals.  The Board shall hear and decide all appeals from and review any order, requirement, citation (with or without civil penalties), decision or determination made by the Zoning Administrator.  In deciding appeals, it may hear both those based upon an allegedly improper or erroneous interpretation of the ordinance and those based upon alleged hardship resulting from strict interpretation of the ordinance.

B. Procedure for Filing Appeals.  No appeal shall be heard by the Board unless notice thereof is filed in accordance with Sec. 58-232, 233, 234 of the Town of Weddington Code of Ordinances.

C. Public Hearing.  A public hearing conducted by the Board shall be required to:

a) decide all appeals from determinations made by the Zoning Administrator,

b) grant any variances to the terms of the Ordinance, and, 

c) hear and decide all other matters referred to it or upon which it is required to pass by Town of Weddington Code of Ordinances, including interpretations.

D. Public Hearing Notice.  After receipt of an application requiring a hearing, the Board Chairman shall schedule the time for a hearing in accordance with Sec. 58-234 of the Town of Weddington Code of Ordinances.  The Board shall give public notice of the hearing in accordance with Sec. 58-234 of the Ordinances.  A clearly visible sign shall conspicuously posted on each piece of property in question in accordance with Sec. 58-234 of the Ordinances.

E.  Conduct of Hearing.  Any party may appear in person or by agent or by attorney at the hearing.  At the request of the Town Council, the Town Attorney may be present at Board of Adjustment meetings and hearings.  The order of business for any hearing shall be as follows:

a) the Chairman, Zoning Administrator, or such person as the Chairman shall direct shall give a preliminary statement of the case;

b) the applicant, or his representative, shall present the argument in support of his application, including substantial, competent, and material evidence, and expert testimony as required;

c) persons opposed to granting the application shall present the argument against the application, including substantial, competent, and material evidence, and expert testimony as required;

d) other persons in favor of granting the application shall present the argument for the application, including substantial, competent, and material evidence, and expert testimony as required;

e) both sides will be permitted to present rebuttals to opposing testimony;

f) The Board may view the premises before arriving at a decision.  All witnesses before the Board shall be placed under oath and the opposing party may cross-examine them.

E. Rehearings.  An application for a rehearing may be made in the same manner as provided for in the original hearing.  Evidence in support of the application shall initially be limited to that which is necessary to enable the Board to determine whether there has been a substantial change in the facts, evidence, or conditions in the case.  The application for rehearing shall be denied by the Board if, from the record, it finds that there has been no substantial change in facts, evidence, or conditions.  If the Board finds that there has been a change, it shall thereupon treat the request in same manner as any other application.

F. Decisions.

a) Time.  All decisions of the Board shall be made within thirty (30) days of the hearing, unless consented to by the applicant.

b) Form.  All decisions of the Board shall be filed with the Zoning Administrator and a written copy thereof shall be sent to the applicant by certified mail, return receipt requested or hand delivered within 10 business days following the decision.  The final decision of the Board shall be shown in the record of the case as entered in the minutes of the Board.  Such record shall show the reasons for the determination, with a summary of the evidence introduced and the findings of fact made by the Board.  Where a variance is granted, the record shall state in detail any exceptional difficulty or unnecessary hardship upon which the appeal was based and which the Board finds to exist.

The decision may reverse or affirm, wholly or partially, or modify the order, requirement, decision, or determination appealed from.  Where a variance is granted, the record shall state in detail any facts supporting findings required to be made prior to the issuance of such permit.  The record shall state in detail what, if any, conditions and safeguards are imposed by the Board in connection with the granting of a variance.

c) Voting at Hearings.  The concurring vote of four-fifths of the members of the Board, not otherwise vacant or excused, shall be necessary to reverse any order, requirement, decision, or determination of the Zoning Administrator to decide in favor of the applicant any matter upon which the Board is required by ordinance to pass, or to grant a variance from the ordinance provisions.  Voting on any issue shall be done by a show of hands.  If a seat is vacant or a member excused, an alternate shall serve in that position.

d) Public Record of Decision.  The decisions of the Board, as filed in its minutes, shall be a public record, available for inspection at all reasonable times.

G. Swearing of Witnesses.  All witnesses appearing before the Board shall be duly sworn by the Chairman, the Town Clerk, or the Board’s attorney as follows:

“Do you solemnly swear (or affirm) that you will tell the truth, the whole truth, and nothing but the truth in the testimony you are about to give in the matter now being heard by the Weddington Zoning Board of Adjustment?”

H. Once all interested parties have been heard and prior to deliberating and voting, the Board shall pass a motion that the hearing shall be closed.  Once the hearing is closed no further comments from or questions of the public or taking of evidence shall be permitted.

VI. AMENDMENTS

These rules may, within the limits allowed by law, be amended at any time by an affirmative vote of not less than four (4) members of the Board, including the alternates, provided that such amendment be presented in writing to all members at least ten (10) days prior to the meeting at which the vote is taken.

Amended the 26th day of April, 2010.







Jack Steele, Chairman

Attest:

    Amy S. McCollum, Town Clerk
